INTRODUCTION
A majority of states in the United States levy some form of sales or use tax on tampons. 1 The tax may take the form of a luxury tax, it may simply be because tampons do not fall into any of the tax exemptions in the state's tax code, or it may be because the state explicitly rejected bills proposing the revocation or modification of taxes on tampons-which translates to an affirmative taxation of tampons. 2 More than half of the world's population will likely menstruate at some point in their lives and the majority of the population will likely care for someone who menstruates. And while tampons Improper hygiene during menstruation can cause various diseases, infections, and skin disorders as well as create an odor that perpetuates the stereotype of menstruation as unclean. 10 In many countries, access to safe and hygienic menstruation products is limited, which led the United Nations to focus in 2014 on access to menstrual products as a human rights issue. 11 However, even though the United Nations and other international organizations have called for greater access to tampons, the stigma that surrounds menstruation in so many cultures has continued to facilitate widespread discrimination against women because of this fundamental biological process. 12 For (thousands)"; select "world"; select the years "2010" to "2020"; select "female"; select "by gender"; select "results") [http://web.archive.org/web/20180126155122/https://esa.un.org/unpd/wpp/DataQuery/]. 6 Id. (selecting "2010" to "2070"). 8 Id. at 2. 9 Id. at 4, 7. 10 Id. at 8-9.
11 Every Woman's Right to Water, Sanitation and Hygiene, UNITED NATIONS HUM. RTS.: OFF. OF THE HIGH COMMISSIONER (Mar. 14, 2014), http://www.ohchr.org/EN/NewsEvents/Pages/ Everywomansrighttowatersanitationandhygiene.aspx [http://web.archive.org/web/20180206071802/ http://www.ohchr.org/EN/NewsEvents/Pages/Everywomansrighttowatersanitationandhygiene.aspx]. 12 The mindset of menstrual uncleanliness is so entrenched in Nepal that a certain group of women have started going around the countryside tearing down these shacks; and throughout the world girls miss school because of inadequate access to menstrual products and the stigma of showing up in public with visible signs of current menstruation, and because school facilities do not provide adequate facilities for cleanliness. Winkler & Roaf, supra note 7, at 32; see also Catarina de Albuquerque (Special Rapporteur on the Human Right to Safe Drinking Water and Sanitation), Rep. on Stigma and the Realization of the Human Rights to Water and Sanitation, U.N. Doc. A/HRC/21/42 (July 2, 2012), http://www.ohchr.org/ Documents/HRBodies/HRCouncil/RegularSession/Session21/A-HRC-21-42_en.pdf [http://web.archive example, in Nepal, many menstruating women in the rural areas of the country are still forced to sleep outside in huts that provide little shelter against the elements or wild animals, even though such practices have been declared illegal. 13 Looking at the biology of menstruation, menstruation begins with the onset of menarche in girls around the age of twelve; however, menarche can be delayed by malnutrition or other externalities and can conversely begin in girls much younger than eight. Menstruation can be divided into three stages: the follicular phase, characterized by follicular enlargement in the ovary; the ovulation phase, where the follicular wall ruptures and the ovum travels down the fallopian tubes toward the uterus where it will exit the body with the other menstrual fluids unless fertilized; and the luteal phase, where the follicular wall contracts and repairs itself before repeating the cycle again. 14 In plain English, during a woman's period she is shedding the lining of her uterus because a fertilized embryo did not implant in her uterine wall. 15 During the first phase, the uterus naturally prepares itself to receive a fertilized embryo throughout the, roughly, first fourteen days of the menstrual cycle. 16 Then, during the second phase, if an egg is not fertilized during ovulation and does not implant on the uterine wall, the woman's body will automatically move on to the third phase. 17 During the third phase, the woman's body realizes whether or not an embryo has formed and attached to the uterine wall, which has thickened to prepare for implantation. If
The luteal phase, or the phase during which the uterine lining is expelled, usually ranges between three and five days, but can last anywhere from two to seven days. 20 The average age of menarche in the United States is twelve, but it is also usual for the period to begin anytime between the ages of eight and fifteen. 21 Menopause, when a woman's body stops producing reproductive hormones, occurs in women from the ages of 45 to 55, but usually occurs around age 50 in the United States. 22 During and after menopause, a woman ceases to menstruate as her body is no longer producing the eggs and hormones needed to maintain fertility. 23 Taking the average for the U.S. female population, a woman will live 38 years during which she will menstruate approximately once a month. This means that over the course of her life a woman will menstruate more than 450 times and will spend roughly 2,280 days in the externally apparent phase of menstruation. In other words, that means that, on average, a woman will spend almost a decade of her life shedding the lining of her uterus.
A. Introduction
The taboo surrounding menstruation is deeply engrained in human society and internationally widespread.
24
A country-by-country analysis of the discriminatory practices menstruating women are burdened with-while a sad testimony of discrimination against women-is outside of the scope of this Note, and so a few, pointed examples of such discrimination have earlier been mentioned by way of illustration. 25 Instead, this Note will focus on the manner in which the continued taxation of tampons perpetuates discriminatory gender stereotypes and implies that menstruation is a luxury in the United States of America.
26
More than three-quarters of states in the United States tax tampons, sanitary napkins, and other menstrual hygiene products.
27
These items usually do not fall into typical sales or use tax exemption categories as they are sometimes considered luxuries, often do not qualify as medical devices, and are not used to treat diseases-because a period is not a disease.
28
Tampons are subject to taxes at a national average rate of 6.25%, but the tax can run much higher, up to 10% or more in some places, due to the addition of city and county taxes.
29
And while taxes on such a hush-hush product like 24 Winkler & Roaf, supra note 7, at 3-5. 25 tampons may seem insignificant, the tampon manufacturing and advertising industry is anything but. In 2015, period hygiene products and tampons raked in sales of $3.1 billion and sales are estimated to grow in coming years as the population grows.
See generally
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To be clear, there are no specific taxes in the United States aimed directly at tampons; rather, any taxes on these products are usually levied under the general sales tax of a state. 31 And while the revocation of the tampon tax would end a discriminatory practice against women and aid us in purchasing tampons, it cannot be denied that there would be a loss to state budgets. 32 However, the elimination of a discriminatory practice and tax should not be disregarded just because states are too dependent on revenue derived from women's biological functions.
In addition, there are a number of ways in which that lost revenue can be made up. Solutions for filling the gap in state revenue left by repealing the tampon tax include: placing a tax on products used by both men and women (e.g., race horses) 33 or increasing the sales tax on items that can be considered pure luxuries. In a bill introduced in the California legislature in March 2017, Assemblywomen Cristina Garcia and Lorena Gonzalez Fletcher proposed 32 Elimination of California's 7.5% sales tax on feminine hygiene products was predicted to result in a $20 million loss to the state's general fund at the same time that California Governor Jerry Brown's proposed 2016-2017 state budget was more than $170 billion-which means that eliminating the tampon tax would only reduce the state's budget by 0.012%. Jordan Gass-Poore', Citing Gender Bias, State Lawmakers Move to Eliminate "Tampon Tax," NPR POLITICS (Mar. 6, 2016, 1:00 PM), http://www.npr .org/2016/03/06/467377295/citing-gender-bias-state-lawmakers-move-to-eliminate-tampon-tax [http:// web.archive.org/web/20171013095034/https://www.npr.org/2016/03/06/467377295/citing-gender-biasstate-lawmakers-move-to-eliminate-tampon-tax]. 33 The State of New York exempts sales of thoroughbred horses from sales tax if the horse is (1) registered with the Jockey Club, the United States Trotting Association, the National Steeplechase and Hunt Association, or is no more than 24 months old and is eligible to be registered with one of these associations and (2) is purchased with the intent of entering the horse in a racing event on which parimutuel wagering is authorized by law. N.Y. Dep't of Taxation & Fin., Tax Bulletin TB-ST-755, Racehorses (2013), https://www.tax.ny.gov/pdf/tg_bulletins/sales/b13_755s.pdf [http://web.archive.org/ web/20170221103426/https://www.tax.ny.gov/pdf/tg_bulletins/sales/b13_755s.pdf]. New York also exempts from sales tax the sale of racehorse studs. Id. at 3.
that the modest losses to the California state budget caused by the revocation of the tampon tax could be recouped by increasing liquor taxes. 34 Assemblywomen Garcia and Gonzalez Fletcher proposed increasing the pergallon tax on hard liquors that are under 100 proof by $1.20. 35 On liquors that are more than 100 proof, which is less than one percent of the state's entire liquor sales, the proposed tax increase would be $2.40. Taxes on sales of wine and beer would not be affected. Assemblywoman Garcia noted that "no one can claim liquor is a basic necessity of life, it's basics before booze and ladies over liquor." 36 In Wisconsin, Representative Melissa Sargent argues that hanging your hat on the assumption that the elimination of the tampon tax would cripple state budgets is a "make believe issue."
37
According to Representative Sargent, eliminating the tampon tax would result in a $2.7 million decrease in the state budget resulting in a budget decrease of only 0.003%.
38
Representative Sargent proposed filling the gap by reducing tax credits for the ultra rich and reducing the monies designated for the Wisconsin Economic Development Corporation due to allegations of corruption.
39
In addition, the argument can be made that because the tax is a form of discriminatory gender bias, filling the void left from the revocation of the tampon tax is a secondary consideration that comes after eliminating a practice that has forced women to suffer and bear a discriminatory tax. The following case studies will examine the process by which the New York state 34 Press Release, Cristina Garcia, Cal. State Assembly Member, "Common Cents Tax Reform" Act Will End Diaper & Feminine Health Products Tax (Mar. 9, 2017), https://a58.asmdc.org/pressreleases/%E2%80%98common-cents-tax-reform%E2%80%99-act-will-end-diaper-feminine-healthproducts-tax [http://web.archive.org/web/20170321015759/https://a58.asmdc.org/press-releases/ %E2%80%98common-cents-tax-reform%E2%80%99-act-will-end-diaper-feminine-health-productstax]; see supra note 32. 35 Press Release, supra note 34. 36 Id. Assembly Member Rosenthal argued that it was imbalanced for items such as drugs and medicines and other medical devices to be tax-free, but for tampons, which are also an "undeniable necessity," to still be subject At the time the bill was introduced, bandages and condoms were tax-exempt, and Assembly Member Rosenthal equated the tax on tampons with New York dictating as luxurious products that address women's biological necessities. 48 At the time of the bill's passage, the New York tax laws included sales and use tax exemptions for:
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(3) Drugs and medicines intended for use, internally or externally, in the cure, mitigation, treatment or prevention of illnesses or diseases in human beings, medical equipment (including component parts thereof) and supplies required for such use or to correct or alleviate physical incapacity, and products consumed by humans for the preservation of health but not including cosmetics or toilet articles notwithstanding the presence of medicinal ingredients therein or medical equipment (including component parts thereof) and supplies, other than such drugs and medicines, purchased at retail for use in performing medical and similar services for compensation.
(4) Prosthetic aids, hearing aids, eyeglasses and artificial devices and component parts thereof purchased to correct or alleviate physical incapacity in human beings. 49 While there were exemptions from sales and use taxes for products that "alleviate physical incapacity," tampons did not fall into any of the taxexempt categories because a period was not an illness or disease.
50
Menstruation is a natural biological function and as such, rightly, did not fall into the context of disease, illness, or physical incapacity and was therefore not exempt under section 1115(a)(3) of the New York Tax Law (quoted above). Similarly, tampons would not be free from tax when considered under the exemptions listed in section 1115(a)(4) (also quoted above).
51
While tampons could be considered an artificial or "medical device," and the U.S. Food and Drug Administration does, in fact, consider tampons medical 47 Id. Therefore, either tampons had to be statutorily redefined to be considered a "medical device" or a new subsection of the New York tax laws had to be created to explicitly exempt tampons from sales and uses taxes.
Assembly Bill 7555 was specifically created to introduce the very language needed to exempt tampons from sales and use taxes. The language in the bill explained that the following language would be inserted into section 1115(a) directly under paragraph (3) and directly before paragraph (4), to create a new paragraph (3-a) to read as follows:
Receipts from the following shall be exempt from the tax on retail sales imposed under subsection (a) of section eleven hundred five and the compensating use tax imposed under section eleven hundred ten.
. . . . On July 21, 2016, Governor Andrew Cuomo signed the unanimously passed bill into law. 57 Governor Cuomo commented during the signing ceremony that "this is a regressive tax on essential products that women have had to pay for far too long and lifting it is a matter of social and economic justice." 58 After Governor Cuomo signed the bill, New York became one of eleven states to not tax menstrual hygiene products. 59 The law took effect on September 1, 2016, as the new sales and use tax quarter began. 
C. Case Study: Utah House Bills 202 and 71
In January 2016, Representative Susan Duckworth introduced into the Utah State Legislature House Bill 202, titled the "Hygiene Tax Act." 61 The bill was aimed at eliminating the sales tax levied on tampons as well as other items used for personal hygiene such as youth or adult diapers and incontinence pads. 62 In Utah, there are three categories under which an item may be exempt from the state sales tax: entity-based exemptions, which depend on who buys or sells the product; use-based exemptions, which depend on how the consumer is intended to use the product; and product-based exemptions, which depend on what the product actually is. 63 Examples of entity-based exemptions include sales to U.S. government agencies; sales to entities exempt from state taxes by federal law; sale to commercial farms of feed, baling ties, and other items; and sales to charitable institutions of food or alcoholic beverages if the items are not available to the general public. 64 Examples of use-based exemptions include sales of nonreturnable containers, labels, bags, shipping cases and casing to a manufacturer, processor, wholesaler or retailer for use in packaging tangible personal property for resale, as well as purchases of lists or databases used to address direct mail.
Most salient to the Hygiene Tax Act are the product-based exemptions. Products that fall under this category are exempt from sales and use taxes because of what kind of item they are-for example, items such as hay and fuel cells.
66
But more along the lines of hygiene, the following sales are all exempt from state sales tax due to their intrinsic nature: The Hygiene Tax Act would have added various personal hygiene items to this list of explicitly exempted products.
71
According to the bill's supporters, personal hygiene items are clearly synonymous with many of the medical devices that are already exempt, and thus it would not have been a great logical leap to exempt tampons and adult diapers alongside disposable medical equipment meant to be used in the home. One of the main concerns expressed by the committee members as to why they were reluctant to allow the bill to proceed was the fiscal loss to the state, which was estimated to be in the millions. combined monetary gains (i.e., tax savings) and nonmonetary gains (i.e., dignity savings) would equal, if not outweigh, the costs to the state. 76 The following year, in January 2017, Representative Duckworth brought yet another bill to the House. 77 House Bill 71 was also titled the "Hygiene Tax Act" and was fundamentally the same as House Bill 202 in that House Bill 71 added a sales and use tax exemption for tampons and incontinence items. Representative Karianne Lisonbee had to "take one for the team as [she was] the only woman" on the House Revenue and Taxation Committee, and argued that the Act would lead to an increase in the contents of Utah's landfills as most of the items up for tax exemption were one-use, disposable items. 80 Naturally, the House Revenue and Taxation Committee failed to recommend the bill, and the Hygiene Tax Act was put on the shelf until the next legislative cycle began. 81 this country or to our courts. For decades, states have attempted to control commerce and behavior through the passage of tax incentives and disincentives. 82 These tax programs have proven to be so controversial that many states have found themselves before the U.S. Supreme Court being asked to show why such incentives or disincentives are valid under the Commerce Clause of the U.S. Constitution-for example, having to prove why locally brewed alcoholic beverages should be exempted from a local excise tax while those brewed out of state should not be. 83 In addition, as an obvious picture of the intimate relationship that politics and taxation share, cities throughout the nation have attempted to tax sugary beverages in order to cut back on calorie consumption and childhood obesity. 84 While taxation of the production and retailing of sweetened and carbonated beverages is nothing new, many of these more recent efforts are aimed at deterring consumption of the taxed products. purpose of providing a disincentive for sugary beverage consumption, with just the added bonus of adding revenue to the state or municipal budget. 86 In Albany, California, the 2016 ordinance establishing the soda tax began with the following statements of public policy:
III. POLICY IMPLICATIONS OF THE TAXATION OF TAMPONS
A. Taxation and Public Policy Are Not Uncommon Bedfellows
WHEREAS, although there is no single cause for the rise in diabetes, obesity, and tooth decay, there is overwhelming evidence of the link between the consumption of sugary drinks and the incidence of diabetes, obesity, and tooth decay; and . . . . WHEREAS, at the same time, hundreds of millions of dollars have been spent in an ongoing massive marketing campaign, which particularly targets children and people of color. In 2006 alone, nearly $600 million was spent in advertising to children under 18. African American and Latino children are also aggressively targeted with advertisements to promote sugar-laden drinks; and WHEREAS, the resulting impact on consumption should not be surprising. The average American now drinks nearly 50 gallons of sugary drinks a year. The problem is especially acute with children in California. From 1989 to 2008, the percentage of children consuming sugary drinks increased from 79% to 91% and the percentage of total calories obtained from sugary drinks increased by 60% in children ages 6 to 11; and . . . .
WHEREAS, based on the findings set forth above, the purpose of this Ordinance is to diminish the human and economic costs of diseases associated with the consumption of sugary drinks by discouraging their distribution and consumption
in Albany through a tax. Specifically, the purpose of this ordinance is to tax the distribution of sugary drinks and the products used to make them . . . . 87 In June 2016, Philadelphia Mayor Jim Kenney signed Bill 160176 and enacted a 1.5 cent tax on every ounce of sugary beverages. 88 The stated purpose of the tax was to cut back on the consumption of sugary beverages, and to reroute monies that would normally go toward sodas to the city's prekindergarten programs. 89 After the tax was passed, the American Beverage Association (ABA) and other retailers and businesses sued the City of Philadelphia over the tax, claiming it violated state laws and the requirements of the federally funded SNAP program.
90
The suit was dismissed by the Philadelphia Court of Common Pleas after the city's preliminary objections were sustained, and upon appeal the Commonwealth Court of Pennsylvania affirmed. 91 However, taxing tampons is unlike taxing items such as candy and soda pop. Access to tampons is a fundamental issue of human hygiene. More than three billion humans in the world are women and, at some point in their lives, these women will either menstruate or come in contact with or care for a woman who is menstruating. In light of the staggering number of human beings who have this biological function, the United Nations has focused on access to menstrual products as a human rights issue.
92
Professors Bridget Crawford and Carla Spivack go into detail concerning the human rights implications of tampons and legislation affecting them and break the issue down into the right to be free from discrimination, the right to health, the right to education, the right to work, and the right to dignity. In addition, Canada banned taxation of tampons in 2015 and the United Kingdom is, as of this writing, in the midst of negotiating a revocation of their tampon tax upon the finalization of the United Kingdom's exit from the European Union. 94 Seeing the difference in the attitudes of the legislatures in Utah and New York reveal that-regardless of the amount of state revenue involved-whether or not a state revokes its taxation of tampons is fundamentally an issue of its attitude towards the rights of women. Because tampons ensure proper hygiene for a basic biological function, New York realized that a price tag could not be placed on doing the right thing and revoking the tampon tax. Contrast that to Utah, where the dichotomy between the political capital of men and women in legislatures is such that a woman had to "take one for the [male] team"-we can read between the lines-and ensure that Utah continues to tax tampons. 94 The following are instances of the international movement toward eliminating the taxation of tampons:
CANADA: Parliament voted in 2015 to remove the tax on tampons at the federal level. The tampon tax debate had been raging in Canada for more than two decades leading up to the Parliament's unanimous vote, and it is estimated that petitions signed by thousands of Canadian women helped prompt the passage of the tax exemption. According to Mylène Freeman, cosponsor of the movement, "Feminine hygiene products are not a luxury for women and girls." Press Release, Irene Mathyssen, Member of Parliament, Let's End the Unfair Tax on Women (May 7, 2015, 11:48 AM), http://irenemathyssen.ndp.ca/end-unfairtax-on-women [http://web.archive.org/web/20171004151710/http://irenemathyssen.ndp.ca/end-unfairtax-on-women]. In addition, the more than 72,000 women who signed petitions calling for the revocation of the tax acknowledged that the sales tax on tampons was a burden on their households as it was estimated that the tax cost Canadian women more than C$36 million per year. Press Release, Irene Mathyssen, Member of Parliament, Tampon Tax to Be Abolished Thanks to NDP Efforts (May 28, 2015, 5:19 PM), http://irenemathyssen.ndp.ca/tampon-tax-abolished-thanks-to-ndp [http://web.archive.org/web/ 20171004151525/http://irenemathyssen.ndp.ca/tampon-tax-abolished-thanks-to-ndp].
UNITED KINGDOM: An agreement was reached in 2016 to reduce the Value Added Tax (VAT) rate applied to tampons to zero percent. Currently, the VAT placed on tampons in the United Kingdom is at a rate of five percent. However, implementing the decision to remove the tax on tampons has proved difficult as the United Kingdom is still working through the aftershocks of the referendum to leave the European Union. It was estimated that the plan would be able to go into effect in April 2018; however, recent transition negotiations between the UK and the EU might extend that deadline as far as 2021. 
B. Ditching the Tampon Tax Is a Matter of Gender Equality
The Tampon Tax Uniquely Targets Women
For generations feminine health has been misunderstood. 95 Women experiencing their periods have been considered incompetent and unclean for centuries, and much of that stigma has remained into the modern day.
96
This stigma has led legislators to neglect the ongoing discrimination against women and has stifled legislation that would minimize the costs a woman has to bear simply because of her biological makeup.
97
Because tax policy is public policy, when tampons are taxed women are charged extra by society to attain basic hygiene. Tampons are a necessity for one-half of the American population, and women in legislatures across the country-sometimes with male counterparts to punch through the glass wall separating male and female legislators-have introduced bills to combat, and provide fiscal solutions to the elimination of, this discriminatory tax.
98
The tampon tax is uncommon because it is one of the few tax policies that so blatantly discriminates against one class of individuals. Legislators and commentators have tried to find an analogy in the various state tax codes where another class of individuals is so clearly called out to bear the burden of a tax policy simply because of their biology-without success.
99
New York recognized the discrimination inherent in the tampon tax and though it led to drastic revenue reductions-estimated at multiple millions of dollarsproved that when the issue is deemed to be important enough, the state would find a way to make ends meet. 96 Id. at 136. 97 See supra note 32. 98 Representative Melissa Sargent from Madison, Wisconsin, after having her first tampon tax bill defeated, communicated her intent to bring a follow-up bill with the joint sponsorship of a male legislator from across the aisle. Telephone interview with Melissa Sargent, State Representative, 48th Assembly Dist., Wis. State Assembly (Mar. 16, 2017). 99 Of course, the opposite of this sentence is true as well. As will be explored below, as much as the tampon tax specifically targets women to shoulder the burden of providing the state with revenues, there are tax breaks specifically targeted to ease and increase men's sexual pleasure.
California Assemblywoman Cristina Garcia introduced Assembly Bill 1561 to eliminate the tampon tax in her state. Assemblywoman Garcia framed the fundamental point of her legislation by saying, "basically we are being taxed for being women." 100 Representative Melissa Sargent from Madison, Wisconsin, was instrumental in bringing before the Wisconsin Legislature Assembly Bill 949. According to Representative Sargent, "some women are ashamed of their period" and that shame has made state legislators hesitant to bring forward bills aimed at eliminating the tax.
101
Eliminating the tampon tax would remove financial penalties currently imposed on women. The current tampon tax policies communicate to the female population that having a period is something from which the state should be able to profit. Because women have no other choice but to buy tampons, the state government corners women who have periods every month into being the object of state-endorsed gender bias. The basic lack of choice in making these expenditures puts tampons in a fundamentally different category from racehorses and vending machines and should thus be treated fundamentally differently in their taxation. In addition, and as a ridiculous comparison to the taxation of tampons, Viagra is tax-free in every state but Illinois.
103
Viagra is the name brand for Sildenafil, a drug used to combat erectile dysfunction, which is technically designated as a medical condition. Viagra is a prescription medication and so 100 Press Release, Cristina Garcia, Cal. State Assembly Member, Assemblymember Garcia Introduces "No Tax" on Feminine Hygiene Products Measure on the First Day of Session (Oct. 18, 2017, 3:04 PM), https://a58.asmdc.org/press-release/assemblymember-garcia-introduces-%E2%80%9Cno-tax%E2%80%9D-feminine-hygiene-products-measure-first-day [http://web.archive.org/web/ 20170617021842/https://a58.asmdc.org/press-release/assemblymember-garcia-introduces%E2%80%9Cno-tax%E2%80%9D-feminine-hygiene-products-measure-first-day].
101 See supra note 32. 102 See supra note 33. 103 It can be commented that because Viagra is a prescription drug it is wholly entitled to the same tax-free status as other prescription drugs. I do not disagree. Comparing the monies spent on Viagra and tampons in this article is solely to highlight how products specifically aimed at improving men's lifestyle are tax-free while tampons, items that are necessary to maintain women's health and hygiene, remain taxed at exorbitant rates. I am not arguing whether Viagra should or should not be taxed.
falls into sales and use tax exemptions in most states' tax codes. 104 Approximately five percent of men over 40 are impacted by erectile dysfunction and that number increases to fifteen percent after the age of 70. 105 While the frustrations of erectile dysfunction must not be denied or given short shrift, it can be estimated that fewer than 8,000 men suffered erectile dysfunction at any given time in 2015. 106 And though the market for erectile dysfunction products remains minuscule when compared to the number of women who are currently menstruating or are almost guaranteed to do so at some point in their lives, Viagra is conveniently tax-free under most state tax laws. 107 In 2015, Viagra brought in revenue of almost two billion dollars. 108 If that revenue had been taxed at even the low rate of four percent, various states could have collected a total of almost $80 million to add to their state budgets. It is reprehensible that a product designed to improve the sexuality and lifestyle of a small fraction of the U.S. population, whether due to age or other medical reasons, remains tax-free while items that are an absolute necessity for half of the U.S. population remain taxed.
"Women have no choice but to buy these products, so the economic effect is only felt by woman [sic] . . . . You can't just ignore your period, it's not like you can just ignore the constant flow," Assembly Member Garcia stresses. 109 Even if a person other than a female is purchasing period hygiene products, the ultimate consumer of such products is almost exclusively female or anyone who has a regular period. These products are packaged, marketed, and produced solely for the period-experiencing community.
When items such as Viagra are not taxed, it communicates to women that their biological functions, menstrual health, and hygiene are either not important enough to warrant their own tax exemption, or that no one in the state legislature cares enough to find a way to make tampons fit into preexisting exemptions. Exemptions for necessities are often buried in state sales tax codes, and imposing a tax on tampons says that tampons are in fact not a necessity and are instead a luxury. In addition, when the tampon tax brings in so much money for the state budget that legislators become unwilling to consider creating a new-or fitting tampons into an existingtax exemption, the state effectively has declared that the fundamental right to accessible menstrual hygiene products is subordinate to the state's need to repeal taxes on arcade games. 110 Such a stark contrast between what state legislators considers worthy of continued taxation and not is a marked denial of the hygienic needs and biological functions of a key portion of our country. When products that are so specifically aimed at men and life enhancement, like Viagra, instead of life necessities, like tampons, are tax-free, it says that the broader society has little care to spare for menstrual health.
Allowing such a tax to stand will perpetuate the stigma that a period is something that indicates a woman's inherent weakness and will continue to keep necessary tampons out of the hands of those of us who need them for fundamental menstrual hygiene. Therefore, the tampon taxes still in effect across the country should be repealed.
C. Tampons Are a Necessity for Half of Our Nation
"Taxpayers usually accept those tax consequences that they anticipate and abhor those tax consequences that they consider unanticipated." 111 Tampons simply cannot be classified as anything other than a necessity. I will address the following issues while making the positive case as to why the various state codes allowing for the taxation of tampons should be amended: tampons as necessity and not luxury; menstruating is a basic, fundamental part of a healthy woman's life; tampons are necessary for basic menstrual hygiene; tampons assist in creating greater participation in the commercial market; elimination of the tampon tax will communicate to the United States that periods are not something off of which the state ought to profit; tampons are necessary to maintain the privacy of reproductive statuses; tampons provide the freedom and confidence, that free-bleeding does not, needed to participate in the political process; tampons facilitate engagement in education; and many women cannot control when their period will begin.
Tampons are a necessity for women and are not a luxury item. Women can lose up to a cup of blood a month during menstruation.
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If a woman begins menarche around age ten and begins menopause around age 55, both of which are perfectly normal ages to begin these stages in a woman's life, a woman can bleed up to a cup of blood a month, or every 28 days, for 45 years.
113
Doing the math, this means that a woman bleeds around 540 cups of blood in her lifetime-which is more than 33 gallons. The human body contains roughly five to six quarts of blood, and so over the course of her life one woman will bleed through menstruation enough blood to fill approximately 165 human bodies. There is no substitute for the products that absorb menstrual blood. Menstruating is a fundamental, biological part of almost every woman's life. 115 Menstruating is not something to be ashamed about, embarrassed by, or subjected to discriminatory tax practices because of. But while it may seem a no-brainer that women should not be subject to the millions of dollars' worth of discriminatory taxes that are levied against us simply for the fact that we are women, such is not the case: half of the population's basic hygienic needs are penalized by a discriminatory tax.
Tampons are necessary for basic menstrual hygiene.
116
Without tampons, women would have to construct ad hoc tampons that would be uncomfortable, in most cases unsanitary, and inefficient.
117
Menstrual hygiene is a basic human right, and the fact that it only directly affects onehalf of the population does nothing to diminish its importance. It is not a healthy or sanitary option for a woman to be forced to bleed down her leg for five days every month for decades because she is unable to access the basic items of hygiene needed to manage her flow. Therefore, removing the tax from tampons would free women from one of the financial impediments that can hinder access to the basic human right of menstrual hygiene.
Tampons assist in facilitating a greater participation in the commercial market place.
118
Because of the stigma surrounding it, menstruation places a disadvantage on women in the workplace. 119 The stereotype that women who are currently menstruating are meaner, bitchier, or less capable is so deeply engrained in American culture that women themselves have come to believe the stereotype.
120
Tampons help women walk into a meeting without the fear that we will be ridiculed because we are obviously menstruating. However, the existence of tampons themselves does not magically grant women equal 115 Please speak to your mothers, sisters, mothers-in-law, sisters-in-law, grandmothers, aunts, nieces, wives, and daughters if you do not believe this statement stands on its own and you need additional sources to convince you on this ground. Women are still subject to derogatory comments in the workplace; for example, Donald Trump made the comment about Megan Kelly that she had "blood coming out of her wherever" after she moderated one of the debates leading up to the 2016 presidential election. Tampons will simply not be able to eradicate such discrimination overnight.
The elimination of the tampon tax will communicate to both men and women that a period is not grounds on which to discriminate against and shame half of the American population. Therefore, the tampon tax should be eliminated to continue the increase of gender equality and diversity in the American workplace. The taxation of tampons exacerbates the wage differential between men and women as purchasing these basic necessities usually falls on women. While the tax might not be something that prevents women from entering the workplace or participating socially, it is an unnecessary additional cost imposed on women that is not imposed on men and leaves us with even less money at the end of the workday.
Tampons are necessary to maintain the privacy of reproductive statuses. Having women's reproductive and biological statuses kept private through the use of tampons aids our freedom and confidence to engage with society politically and socially. manifestations of a period, such as spotting, potentially subjecting her to discriminatory statements or treatment.
In addition, tampons assist women as we engage in the political process. If women in Congress, in the White House, or in any form of legislative function were forced to miss as many as seven days of work each month due to their periods, the equality for all women for which we are fighting would take a dramatic hit. These women would also be subject to ridicule and would reinforce the stigma that women are unreliable and incompetent because of their periods. 124 And while of course, as stated earlier, tampons are not the magic bullet by which all discrimination against women can be rectified, eliminating the tax on these essential items of personal necessity and hygiene will remove from women another overly burdensome cost as we struggle to reach gender equality.
125
Tampons can be instrumental in a young girls' ability to pursue educational opportunities.
126
If a girl begins menstruation at the average age of twelve, she will spend approximately ten more years in school if she continues through a four-year college program. That means that for 120 periods she will have to manage the fact that she's on her period while completing required class attendance and homework. Because of the stigma surrounding menstruation, she cannot simply free bleed and allow her period to show on her clothes.
127
She would be subject to unbearable teasing and may simply decide to skip school on those days during which she is having her period.
128
Tampons allow women greater control over their periods during their schooling years and reduce the chances that a woman or girl will miss school. Tampons also reduce the chances that prying eyes will find a dreaded period spot and often spare girls teasing, bullying, and derogatory name-calling. Therefore, the tampon tax should be eliminated to increase 124 Id. at 135. 125 While the tampon tax might not be something that prevents women from entering the workplace or participating socially, it is an unnecessary additional cost imposed on women that is not imposed on men and leaves women with less money at the end of the workday. 126 Winkler & Roaf, supra note 7, at 8. Also, arguing that the answer to the tampon tax problem can be found in oral contraceptives because oral contraceptives are tax-free in many states and can control when we menstruate is logically unsound.
132
While it may be a valid option for some women to manage their periods through contraceptive use, that does not mean that the rest of the women who decide not to do so should still be required to pay the tampon tax.
133
Use of contraceptives as menstrual control requires a woman to see a physician, undergo medical treatment she might not desire and that may contradict her religious beliefs, and will most likely cost her money. Following this route simply changes the form and the amount of the tampon tax she pays, as opposed to truly eliminating it.
The better view would be that the same outcome, control over menstruation, should not have both taxable and sales tax-free paths. Because if one method used to control or monitor the effects of periods and the impact it has on our lives-contraceptives-can be tax-free then another method to achieve the same results-the tampon-should be tax free as well.
IV. CONCLUSION
The tampon tax should be axed. Eliminating the tampon tax would send the clear message that menstruation is not something that can be exploited to raise tax revenue. The removal of the tampon tax would help those who struggle to afford tampons and would be a welcome step toward requiring guidelines also encourage women who have particularly painful, irregular, or heavy periods to consult their physicians. 133 In addition, access to period hygiene products is not any more a luxury than it is to have access to soap and toilet paper in a restroom. The argument that tampons should not be tax-free because items such as soap and bathroom paper, which are also necessary for fundamental human hygiene, are often taxed is comparing apples with oranges. Each restroom able to be accessed by the public and all restrooms in a workplace are required by the Occupational Safety and Health Administration (OSHA) to be stocked with hand soap or another cleansing agent and some form of bathroom paper. 29 C.F.R. § 1910.141 (2017). Therefore, even if these items are taxed, which maybe they should not be, you can still gain easy access to them through a public restroom. Note that New York taxes nonprescribed soaps. N.Y. TAX LAW § 1115(3) (McKinney 2017). However, access to tampons in restrooms is still limited. There may be a tampon distributer in the restroom, but a woman would most likely have to pay for them as OSHA has not required that tampons be provided in restrooms free of charge. 29 C.F.R. § 1926.51.
